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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

WALLACE BROTTEM, GLADYS ELDER, CASE NO.: 6:06-CV-306-ORL-31-KRS
KARL HAMNER, ROBERT CHATTEL,

JODY GOODALE, as Personal Representative

for the Estate of ROBERT GOODALE, and

JOHN PROVENSANO, as Personal Representative

for the Estate of KATHERINE PROVENSANO,

DEBRA JONES and PEGGY NOELL, as Personal

Representative for the Estate of FRANK NOELL,

Plaintiffs,
v.

CRESCENT RESOURCES, LLC., a foreign
corporation; and RINEHART DEVELOPMENT
& INVESTMENT GROUP, LLC, a Florida
corporation,

Defendants.
/

PLAINTIFFS' MOTION FOR REMAND AND FOR ATTORNEY’S FEES AND COSTS
SUPPORTING MEI;’IN(;)RANDUM OF LAW

Plaintiffs, pursuant to 28 U.S.C. §§1441 and 1447, hereby respectfully file this motion for
remand, attorney’s fees and costs, with an accompanying memorandum of law. As set forth below,
Defendant Crescent Resources, LLC had no factual or legal basis for removing this state court action
to federal court. The case should accordingly be remanded, with attorney’s fees and costs awarded
to Plaintiffs for responding to Defendant’s Crescent’s removal.

FACTUAL BACKGROUND

A. The parties and nature of the Plaintiffs’ claims

This action arises out of bodily injuries which occurred as a result of hazardous waste

discharges and/or other conditions of pollution which occurred at property located in Seminole
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County, Florida at 400 Rinehart Road, Lake Mary, Florida 32746 (the “Contaminated Site”), which
is more specifically identified in Composite Exhibit A to the Amended Complaint. (Amended
Comp., par 2).! The Plaintiffs allege that, at times material herein, each of the Plaintiffs (or the
decedents of Plaintiffs’ representatives) was exposed to excessive levels of hazardous substances,
pollutants, and toxic chemicals at the Contaminated Site, as a direct and proximate result of which
Plaintiffs sustained severe bodily injuries and illnesses, including contraction of cancer. (Amended
Comp., pars 23-30). The Plaintiffs, or their decedents, all are or were Florida citizens. (Amended
Comp., par 3-10).

Defendant Crescent Resources, LLC is a North Carolina corporation and is a current owner of
portions and/or parcels of the Contaminated Site. (Amended Comp., par 14). Defendant Rinehart
Development & Investments Group, LLC is a Florida corporation authorized to do business and
doing business in Seminole County, Florida, and is a current owner of portions and/or parcels of the
Contaminated Site. (Amended Comp., par 15).

On February 8, 2006, Plaintiffs filed suit in state court in the Eighteenth Judicial Circuit in and
for Seminole County, Florida against the two current owners of the Contaminated Site, Defendants
Crescent and Rinehart, seeking damages pursuant to Chapter 376, Florida Statues for their injuries
resulting from exposure to excessive levels of hazardous substances. (Amended Complaint). In part,
Plaintiffs allege:

17. At times material herein, a manufacturing facility and a waste water treatment

plant (hereinafter collectively referred to as “the Plant”) were located on the

Contaminated Site. The waste water treatment plant, which included two water

reservoirs, was utilized for the disposal of water utilized at the Plant. The Plant
constituted a facility within the meaning of §376.3014, Fla. Stat.

! A copy of the Amended Complaint is attached hereto as Exhibit A.
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18. At times material herein, water wells were also located on the Contaminated
Site which supplied water utilized by the Plant in various ways, including as a source of
drinking water, for use in food preparation, for washing facilities, and for use in
manufacturing processes and functions.

19. At times material herein, the land, premises, and waters at the Contaminated
Site were subjected, in violation of Chapter 376 of the Florida Statutes, to ongoing
discharges, spills and escapes of pollutants, hazardous substances, and toxic chemicals,
including but not limited to Trichloroethylene (hereinafter “TCE”), Trichloethane &
Secondary Butyl Alcohol, Dichloroethlyne (hereinafter “DCE”),
Dichlorodifluoramathene, Freon (TMS), Freon TF, Chlorofluorocarbon, Conap #1132
Polyester Conformal Coating Toluene, Conformal Coating-(Conap) #1132, and
Fluorocarbon. Said pollutants, hazardous substances, and toxic chemicals were dumped
and/or discharged on and around the Contaminated Site.

20. Hazardous waste was also stored at the Contaminated Site in violation of
federal and state environmental laws and in ways which caused further contamination of
the land, premises, water, and ground water at and around the Contaminated Site with
hazardous pollutants and toxic chemicals, including 1, 1, 2, 2-Tetrachloroethane,
Benzene, Ethylbenzene, Toluene, Xylene M-Tert-Butylether, 1, 1-Dichoroethane, Bis(2-
ethylhex)-phthalate, and volatile organic compounds, TCE and DCE. TCE and DCE are
known carcinogens, and harmful and inherently dangerous to humans.

21. At times material herein, the ongoing discharges, spills, and escapes of
hazardous substances, pollutants, and toxic chemicals at the Contaminated Site resulted
in the presence of such hazardous substances, pollutants, and toxic chemicals in levels
hazardous to human health and. safety, such that persons who were present at the
Contaminated Site, including Plaintiff, were exposed to levels of toxic hazardous
substances capable of causing serious adverse health effects, including cancer.

22, As a direct and proximate result of the improper disposal and/or discharge of

the various toxic chemicals, pollutants and hazardous materials at the Contaminated Site

as set forth above, the Plant, land, water, premises, and groundwater at the Contaminated

Site became contaminated from a discharge or other condition of pollution covered by

§§ 376.30-376.319, Fla. Stat. and highly hazardous to human health.

Plaintiffs further alleged that the toxic chemicals, pollutants and hazardous substances present
on the properties purchased and now owned by Defendant Rinehart Development & Investment

Group, LLC at the Contaminated Site: (a) were pollutants and hazardous substances within the

meaning of Chapter 376 of the Florida Statutes; (b) were the result of discharges and other conditions
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of pollution covered by §§ 376.30-376.319, Fla. Stat. and were highly hazardous to human health,
and (c) that as a direct and proximate result of the contamination of such toxic chemicals, pollutants
and hazardous substances from a discharge or other condition of pollution covered by §§376.30-
376.319, Fla. Stat. present on the properties owned by Defendant Rinehart Development &
Investment Group, LLC at the Contaminated Site, Plaintiffs sustained bodily injuries. (Amended
Comp., Counts II, IV, VI, VIII, X XTI, XIV, XVI). Plaintiffs also asserted claims under Chapter 376
of the Florida Statutes against the removing Defendant, Defendant Crescent, which is the other
current owner of portions of the Contaminated Site. (Amended Comp., Counts I, I1I, V, VII, IX XI,
X1, XV).

As detailed below, Plaintiffs’ claims against Defendants Crescent and Rinehart as current
owners of the Contaminated Site are strict liability claims brought under §376.313(3), Fla. Stat. As
set forth in the statute, and confirmed by the Florida Supreme Court in Aramark Uniform and Career
Apparel, Inc., 894 So. 2d 20, 21 (Fla. 2005), §376.313(3), Fla. Stat. creates a strict liability cause of
action based solely on the Defendant’s ownership of the contaminated property, without the
necessity to prove or plead that the defendant caused the prohibited discharge or other pollutive
condition that has occurred. Defendant Crescent’s removal notice is based upon the inexplicable,
demonstrably incorrect argument that the Aramark court reached the opposite conclusion and held
that the strict liability cause of action does require pleading that the Defendant-owner caused the
contamination. We discuss the Aramark case further in the Memorandum of Law below, but here
note the issue and holding as expressly stated in Aramark:

We must decide whether a statute that allows suits for damages resulting from pollution




Case 6:06-cv-00306-GAP-KRS  Document 26-1  Filed 03/31/2006 Page 5 of 23

[§376.313(3), Fla. Stat.’] creates a cause of action imposing liability without proof

that the defendant caused the pollution, or merely modifies existing common law
causes of action, which require proof of causation.

894 So. 2d at 21. After stating the issue, the Supreme Court held that §376.313(3) created a separate
statutory strict liability cause of action under which “a defendant can be held liable even without
proof that it caused the pollutive discharge.” 894 So. 2d at 22 (emphasis added). The Aramark
Court went on to note that the purpose of the statute was to place the burden of contamination on
owners and purchasers of contaminated property, rather than on victims injured by the
contamination, since owners and purchasers exercising due diligence are in a better position to
discover and control the damage that may be caused by their contaminated property:

The apparent purpose of section 376.313(3) is to make it easier for victims of pollution
to recover for damages resulting from a pollutive discharge or conditions of pollution.

? Section 376.313(3) provides:

Except as provided in s. 376.3078(3) and (11), nothing contained in
ss. 376.30-376.319 prohibits any person from bringing a cause of
action in a court of competent jurisdiction for all damages resulting
from a discharge or other condition of pollution covered by ss.
376.30-376.319. Nothing in this chapter shall prohibit or diminish a
party's right to contribution from other parties jointly or severally
liable for a prohibited discharge of pollutants or hazardous substances
or other pollution conditions. Except as otherwise provided in
subsection (4) or subsection (5), in any such suit, it is not necessary
for such person to plead or prove negligence in any form or manner.
Such person need only plead and prove the fact of the prohibited
discharge or other pollutive condition and that it has occurred. The
only defenses to such cause of action shall be those specified in s.
376.308.

The defenses specified in §376.308 are, in brief, the innocent purchaser defense, acts of war, God
or governmental bodies, and acts of third parties where the defendant establishes that it acted with
due care and took precautions against the foreseeable acts of third parties. As detailed below, the
consideration of the potential merits of any such defenses is beyond the scope of, and inappropriate
upon, a motion to remand. See, e.g., Crowe v. Coleman, 113 F.3d 1536, 1538 (11th Cir. 1997).
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To that end, the Legislature placed the burden on the owners of contaminated property

to affirmatively prove their lack of involvement with, and knowledge of, the pollution,

or to avail themselves of another affirmative defense. As between the owner of

contaminated property and a victim of pollution, the current owner is in a superior

position to protect itself through pre-purchase due diligence and negotiation of
indemnities with the seller. Prospective purchasers of contaminated property also have
recourse to an entire industry providing pre-acquisition environmental audits and
environmental insurance products that protect against third party damage claims. They

are in the best position both to protect against the contingent liability attached to

purchasing such property and to discover the cause of the pollution.
894 So. 2d at 25.

B. Defendant Crescent’s removal contentions

On March 13, 2006, Defendant Crescent filed a Second Amended Notice of Removal,
removing Plaintiffs’ suit to this Court.> As grounds for removal, Defendant Crescent asserts -
incorrectly, we submit - that diversity jurisdiction exists because the Plaintiffs fraudulently joined
Defendant Rinehart to destroy diversity jurisdiction.*

Defendant Crescent asserts two bases for its “fraudulent joinder” argument. First, it is stated,
with regard to Plaintiffs’ strict liability claims against Rinehart that “there is no possibility that
Plaintiffs can prove a cause of action against Rinehart.” (Second Amended Notice of Removal, par
18). This wholly untenable position is based solely on the flat misstatement of the Aramark holding

made by Defendant Crescent. Specifically, Defendant Crescent advised this Court that the Aramark

decision, instead of recognizing the creation of a new cause of action in which the defendant’s

* The Second Amended Notice of Removal was substantially identical to Defendant
Crescent’s Notice of Removal and Amended Notice of Removal both filed on March 10, 2006, with
the exceptions of the descriptions, in paragraph 7, of the members of Crescent Resources, LLC.

* The removal is based solely on diversity, and there is no contention here that there exists
“federal question” jurisdiction under 28 U.S.C. § 1331. Additionally, Plaintiffs do not dispute that
the amount in controversy exceeds $75,000.
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causation of the pollution is not an element, held that the opposite was true:
As discussed in [Aramark], this provision of §376.313 establishes a cause of action for
strict liability for damages arising from a discharge or other condition of pollution.
Although the concept of strict liability removes the requirement of pleading or proving
negligence, it does not eliminate the obligation of the Plaintiffs to prove that the alleged
discharge or pollutive condition of the defendant is causally related to the damages
alleged.
(Second Amended Notice of Removal, par 12, emphasis in original). Based upon this misstatement
that the strict liability claim requires proof that the pollution was a condition “of the defendant,”
Defendant Crescent asserts that if Defendant Rinehart is a current owner but was not an owner of
the Contaminated Site at the time of Plaintiffs’ exposure, there is “no possibility that Plaintiffs can
prove a cause of action against Rinehart.” (Second Amended Notice of Removal, par 18).
Defendant Crescent seeks to invoke the rarely applicable “egregious misjoinder” principle
stated in Tapscott v. MS Dealer Service Corp., 77 F.3d 1353 (11th Cir. 1996), abrogated on other
grounds by Cohen v. Office Depot, 204 F.3d 1069 (11th Cir. 2000). (Second Amended Notice of
Removal, par 19). Despite the fact that Plaintiffs’ claims are brought against the two current owners
of'the properties that comprise the Contaminated Site which caused Plaintiffs’ exposures, Defendant
Crescent asserts that the claims against Defendant Rinehart “are not related to the claims brought
against Crescent, except to the extent that they are predicated on the same statute.” (Second
Amended Notice of Removal, par 19)
C. Grounds for remand

As detailed further in the Memorandum of Law below, there is no factual or legal basis for

Defendant Crescent’s removal of this action,” and Defendant Crescent has in no way met its burden

> Defendant Rinehart has filed notices consenting to Defendant Crescent’s notices of removal.

7




Case 6:06-cv-00306-GAP-KRS  Document 26-1  Filed 03/31/2006 Page 8 of 23

of proving a ‘fraudulent joinder’ of Defendant Rinehart.

The strict liability claims asserted by Plaintiffs against both Defendants Crescent and Rinehart
arise directly from the provisions of §376.313(3), Fla. Stat., which, as the Florida Supreme Court
recognized in Aramark, creates strict liability on the part of current owners of contaminated property.
Contrary to Defendant Crescent’s argument, Aramark confirmed that the §376.313 cause of action
does not require a Plaintiff to plead and prove that a current owner defendant itself caused the
pollution. The Florida Supreme Court has expressly recognized the validity of §376.313 strict
liability claims like those asserted by Plaintiffs here against both Defendants Crescent and Rinehart,
such that the case should be remanded.

There is also no “misjoinder” of Defendant Rinehart in this matter since the Plaintiffs claims
all involve exposure to hazardous substances at the Contaminated Site. It is conceded in the removal
papers that Defendants Crescent and Rinehart each currently own the parcels that comprise the
Contamination Site. There is accordingly no “misjoinder”, much less any ‘fraudulent’ joinder.

In the Memorandum of Law below, Plaintiffs will discuss the requisites for federal jurisdiction
and the removing defendant’s burden in seeking to invoke federal jurisdiction. We then address
Defendant Crescent’s failure to carry its burden of proving that Plaintiffs have ‘fraudulently’ joined
Defendant Rinehart, which failure requires that this matter be remanded due to lack of diversity. That
discussion includes a description of the Plaintiffs’ strict liability cause of action requiring no
pleading or proof of causation of the pollution by defendants, as specifically recognized in Aramart.
We further address the lack of any showing of the “egregious misjoinder,” or any misjoinder, of
Defendant Rinehart rendering removal under the Tapscott doctrine wholly inapplicable here.

On the basis of all of the foregoing, Plaintiffs seek an order remanding this case to state court.
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Plaintiffs also seek an award of the attorney’s fees and costs that Plaintiffs have been forced to incur
in responding to Defendant Crescent’s attempted to improvident.
MEMORANDUM OF LAW

A. The requisites for federal jurisdiction and burden of proof on removing defendants to
establish same

Federal courts are courts of limited jurisdiction. See, e.g., Kokkonen v. Guardian Life Ins. Co.
of America, 511U.S.375,377,114 S.Ct. 1673, 128 L. Ed.2d 391 (1994). Accordingly, section 1441
of the United States Code authorizes removal of a civil action from state court to federal éourt only
if the district courts of the United States have “original jurisdiction” over the action. 28 U.S.C. §
1441(a).° See also, Fellows v. E and J Enterpri&es of Collier County, Inc., 2006 WL 314505 *2
(M.D. Fla. 2006)(removal jurisdiction exists only where the district court would have had original
jurisdiction over the action, citing Darden v. Ford Consumer Fin. Co., Inc.,200F.3d 753,755 (11th
Cir. 2000)). Defendant Crescent seeks to invoke the Court’s original jurisdiction based on section
1332 of the United States Code, pursuant to which the district courts of the United States have
“original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value
0of $75,000 . . . and is between . . . citizens of a State and citizens or subjects of a foreign state." 28
U.S.C. § 1332(a). Defendants attempting to remove a case from state court to federal court have the
burden of establishing federal jurisdiction. See, e.g., Kirkland v. Midland Mortgage Company, 243

F. 3d 1277, 1281 (11th. Cir. 2001); Crowe v. Coleman 113 F.3d 1536, 1538 (11th Cir. 1997);

§ Section 1441(a) states: "Except as otherwise expressly provided by Act of Congress, any
civil action brought in a State court of which the district Courts of the United States have original
jurisdiction, may be removed by the defendant or the defendants, to the district court of the United
States for the district and division embracing the place where such action is pending." 28 U.S.C. §
1441(a).
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